IN THE MATTER OF LI CENSE NO 384256 MERCHANT MARI NER S DOCUMENT
AND ALL OTHER SEANMAN S DOCUMENTS NO. Z-71879
| ssued to: Douglas S. DuBA S

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1866
Douglas S. DuBA S

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 of Federal Regul ations 137.30-1.

By order dated 14 April 1970 and anended on 17 April 1970, an
Exam ner of the United states Coast Guard at New York, N.y.,
suspended Appellant's seaman's docunents for two nonths on nine
nmont hs' probation upon finding him guilty of m sconduct. The
specifications found proved allege that while serving as second
mat e on board SS AMES VI CTORY under authority of the docunent and
I i cense above captioned, on or about 17 Cctober 1969, Appellant, at
Subi ¢ Bay, P.R

(1) failed to performhis duties from 0400 to 0800;
(2) failed to performhis duties from 1600 to 2000; and
(3) failed to join the vessel at 2000.

At the hearing, Appellant was represented twce by
pr of essi onal counsel, both of whom wthdrew from the case.
Appel I ant then proceeded as his own counsel. Appellant entered a
pl ea of not guilty to the charge and each specification.

The Investigating Oficer introduced in evidence voyage
records of AMES VICTORY and the testinmony of the master of the
vessel

I n defense, Appellant offered in evidence his own testinony.

At the end of the hearing, the Exam ner rendered an oral
deci sion in which he concluded that the charge and specifications
has been proved. The Exami ner then entered and order suspendi ng
all docunments for a period of two nonths on nine nonths' probation.
(Linking of this order to an earlier order will be discussed bel ow
in the OPINION.)

The entire decision was served on 17 April 1970. Appeal was
tinely filed on 1 May 1970. Al though Appellant had until 1 Cctober
1970 to suppl enment his appeal he has not done so.



FI NDI NGS OF FACT

On 17 Cctober 1969, Appellant was serving as second nmate on
board the SS AMES VI CTORY and acting under authority of his |icense
and docunent.

On 17 Cctober 1969, at Subic Bay, Appellant failed to return
to the ship from shore in time to stand his 0400-0800 watch.
Appel lant did return to the vessel at 0800 but left again at 1015
and failed to stand his 1600-2000 watch. Wen the vessel sailed on
schedul e at 2000, Appellant failed to join, having been absent
W thout authority and wi thout | awful excuse for the proceedi ng four
hour s.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Examner. It is urged that since a hearing held at San Franci sco,
resulting in an order of suspension on probation, had been held on
9 February 1968, at which tinme he had been told that a decision
woul d be sent to himin about two weeks, and since the decision was
not issued until 22 January 1970 [and served upon him according to
the Examner in the instant case, on 2 February 1970], it is unfair
to institute that period of probation on 2 February 1970 and to
require that a new period of nine nonths' probation begin on that
date a year |ater

APPEARANCE: Appel l ant, pro se.
OPI NI ON
|

Since Appellant's challenge on appeal is only to the propriety
of the Examner's order there is no reason to state the results of
analysis of the record other than to say that no error of the
Exam ner prejudicial to Appellant as to findings of fact is
appar ent .

Appel lant's only objection is to the fornmulation of the
Examner's order. It is to the order, the neans by which it was
arrived at, and its final formulation that |I direct ny attention,
considering also certain statenments nade by Appellant, both at
heari ng and on appeal .

After properly making his findings in open hearing, the
Exam ner sought to ascertain Appellant's prior record. The
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foll ow ng col |l oquy appears, beginning at R 111, |ine 6:
"EXAMNER. .. | will nowinquire as to any prior record.

| NVESTI GATI NG OFFI CER: The Deci sion and O der was 22
January 1970.

EXAM NER: Of the record.

(O f the record discussion).

EXAM NER: | will read the nessage from Headquarters
regarding M. Dubois. It is dated January 22, 1970 and
it states as follows: Douglas S. Dubois z-71879.
Suspended (strike that out). | am looking at the

wrong---negative other than pending m sconduct SS CAPE
EDMONT. Coast Guard MO San Francisco is requested to
advi se your office of Saigon case dated 20 Novenber '67
SS CAPE EDMONT. Now M. Roussel, did you receive any
information with regard to the matter of the CAPE EDMOND?

| NVESTI GATI NG OFFI CER: Yes we di d.

EXAM NER: What is it?

| NVESTI GATI NG OFFI CER: The Deci sion and Order--1 don't
have the results of the "d & 0". Al | knowis the date
of it. | can find out the results.

EXAM NER: Al right then, M. Dubois, were you served
with the O der, the Decision in the San Franci sco case?

RESPONDENT: | was just served with it here, by M.
Rouseel, after this hearing had started.

EXAM NER: M. Roussel, is this the Decision and the

Opi ni on?

| NVESTI GATI NG COFFI CER: The "d & o" was served here,
right.

RESPONDENT: | have it, but | don't have it with ne.
EXAM NER: You are still under oath, because you were
sworn in before. | ask you this-M. Roussel, you don't

have a copy of that?

| NVESTI GATI NG OFFI CER: W don't have a copy.
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EXAM NER: Wth regard to the CAPE EDMONT, when was the
Hearing held in San Francisco?

RESPONDENT: We paid off there about, it was either the
7th, or the 8th of February '68, and the Hearing was held
within a week after that. Wthin three or four days,
sonething |ike that.

EXAM NER: Held in February 1968, is that right?
RESPONDENT:  Yes

EXAM NER: What was the charge and what was the charges
agai nst you? What was proved agai nst you?

RESPONDENT: | don'"t--1 would have to look at it. The
charges were, assault charges, a failure to join, and |

forget what it was. Anyway, it was those two that were
i ncl uded.

EXAM NER:  What was the order? What did it call for?
RESPONDENT? It said, if within a year after this was
presented to ne, these findings, if an occasion arose,
for m sconduct aboard ship within a year |ater that, ny
i cense woul d be suspended for three nonths.

EXAM NER. I n other word, what you are saying is that it
was three nonths on twel ve nont hs probation.

RESPONDENT: Yes. After receiving the Decision

EXAM NER.  Wen was the Order served on him M. Roussel ?
| N\VESTI GATING OFFICER | think it was the second date of
the Hearing. The second session. Probably the 4th of
Mar ch.

EXAM NER: |Is that correct, that it didn't call for any
outright suspension, but three nonths on twelve nonths
probati on?

| NVESTI GATI NG OFFI CER: To the best of ny know edge,
that's what | think it was.

EXAM NER:  And the service was made here in New York?

| NVESTI GATI NG OFFI CER: Yes sir.
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EXAM NER Wl | then, obviously, there is no violation of
probation."

Fromthis it may properly be inferred that an order dated 22
January 1970 was served upon Appellant on or about 1 March 1970.
This order specified a suspension of three nonths on twel ve nonths
probation. The Exam ner correctly saw that the probation period
i nposed upon Appel |l ant coul d not have commenced before the date of
service of the earlier decision and order upon Appellant, and that
thus the m sconduct in the instant case could not have violated a
probati on upon which Appellant had not yet been placed. Still,
while the Exam ner says in his witten decision, "The San Franci sco
order is dated 22 January 1970 and was served on respondent on 2
February | 970," the entire inport of the transcribed record quoted
above is that the "San Francisco order” was served on Appellant on
"probably” or "I am told" 4 March 1970. While the Examiner's
statement in his Opinion ungquestionably redounds to Appellant's
credit by about one nonth, nothing in the record on open hearing
supports the statenment that 2 February 1970 was the date of service
of the "San Francisco order."

Further, while Appellant admtted, under oath, that the
earlier case had dealt with "assault charges," a failure to join,
and | forget what it was. Anyway, it was those two that was
included,"” the record is devoid of any well founded statenent by
the Exam ner as to what the earlier m sconduct found proved was,
and is absolutely devoid of any showing by the Investigating
O ficer, who hinself served the San Francisco order on Appell ant
(to his recollection on 4 March 1970 and according to the
Exam ner's | ater unsupported statenent on 2 February | 970) of what
t he substance of the prior record was. This was the situation on
14 April 1970, although the instant hearing had been in progress
since 2 February 1970.

Wiy the prior record of Appellant was not properly producible
before the Examner in open hearing on 14 April 1970, when he
called for it, is nowhere adequately expl ai ned.

It is as to his "prior record" that Appellant thrusts hone.
He states on appeal, as he stated on the record of hearing in the
i nstant case, that his San Franci sco hearing was held in one day.
The Exam ner, he said, advised himthat a witten decision wuld be
i ssued in about two weeks, but he never received a decision until
it was served on himin New York in 1970.

The deci sion, found by the Exam ner to have been served on 2
February | 970, was not issued until 22 January | 970. No reason
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appears for this delay in the record of this case.

The Examner's order in the instant case was tailored so as to
provide only for a suspension on probation with the period of
probati on comrenci ng on the day i medi ately follow ng the | ast day
of probation fromthe San Franci sco order.

Appel I ant conpl ains that the San Francisco order should be
considered as dead, since his term of probation would |ong have
been served successfully if the order had been entered in tinely
fashion. He also conplains that he has been placed on probation
for twenty-one nonths from 2 February 1970, an excessively |ong
period of tinme to be on probation.

Some unusual aspects of the situation created by the
Exam ner's order in the instant case nust be commented on w th-out
t hor ough expl orati on. One is that if charges agai nst Appell ant
were to be found proved for an act commtted on 31 January 1971,
hi s docunents woul d be suspended for the three nonths called for by
the San Francisco order plus any tine thereto added by the Exam ner
in the new order. Assum ng that the added tinme brought the total
suspension to | ess than nine nonths (the period of probation in the
instant order), Appellant would be restored to enployability under

his docunments but would still be on probation from the instant
order w thout having suffered suspension from the instant order
itself. But then, if Appellant weathered the nine nonths, the

i nstant order would have been rendered a nullity, although he had
commtted acts of m sconduct subsequent to entry and service of the
order.

Anot her consideration here is that making periods of probation
consecutive, as was done here, could bring about an anomaly. It is
true that the San Francisco order here had becone final by reason
of the failure to file notice of appeal within 30 days of 2
February 1970. but the probation ordered by the Exam ner in the
i nstant case cannot becone effective during the pendency of this
appeal. Thus, if this appeal should not have been decided by 2
February 1971, Appellant woul d not have been on probation fromthat
date to the effective date of this decision despite the Exam ner's
specific order that Appellant would be on probation from2 February
1971 on. The Examiner's nine nonths' probation would then be
i noperative for an uncertain period of tinme since its conmencenent
is tied to a fixed date.

This is not the place to seek resolution to all possible
problens that can arise, but it can be suggested that sone probl ens
ina situation like this could be avoi ded by an Exam ner's car ef ul
eval uation of what should be the | ongest suspension that should be
necessarily inmposed if two probationary orders should be viol ated
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and setting of his ordered probation to commence i nmedi ately and to
end "thus" many nonths after the expiration of the earlier ordered
period of probation, much as is now done in ordinary orders of
suspensi on.

|V

| nust agree, however, that an inequity has been inposed upon
Appel lant. Wile the Exam ner correctly saw that the m sconduct in
the instant case was not a violation of probation, he chose to
frame an order nore lenient than those listed at 46 CFR 137. 165,
considering that at least the failure to join in the instant case
was a repeated offense. Nevertheless, the Exam ner seens to have
framed an order not in accord wth the general policy reflected in
t hat section, which nowhere contenplates nore than a twelve nonth
period of probation even for offenses which nerit up to six nonth'

suspension. If it be thought that the Exam ner's creation of a 21
nmont h probation period was reasonabl e because of the fact that he
percei ved a second offense, | can say only that it would have been

far nore reasonable to order an outright suspension in the instant
case than to create a new and anbi val ent period of probation.

A nodification of the Examner's order is appropriate,
primarily because of the unexplained delay in issuance of the San
Franci sco order. It has been suggested that the probation period
of the instant order should be made concurrent with the running of
t he San Francisco ordered probation. This is not acceptabl e since'
such a fornulation would render Appellant liable to a five nonth
suspension for violation of probation, a period in excess of any
suspensi on now al | owabl e under the existing orders.

It seens best to ne to set aside the order entered by the San
Franci sco Exam ner and to refrane the order of the Exam ner in the
instant case so as to nmake it effective on service of this Decision
rather than on 2 February 1971. This action does not prejudice
Appel I ant in any way.

CONCLUSI ON

To the end indicated just above, | call up the order of the
Exam ner entered at San Francisco, California, on 22 January 1970,
under ny inherent powers under R S. 4450 (46 U S. C 239), to
correct an inequity too |ate known to have been cogni zabl e under 46
CFR 137.35 and, in fact, not generated until 17 April 1970, the
date of decision of the Examner in the instant case, and not
brought to ny attention until consideration of the appeal in the
i nstant case.

ORDER
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The order (but not the findings, which shall remain in effect)
of the Exam ner entered at San Francisco, California, on 22 January
1970 in the case of Appellant is SET ASIDE. The order of the
Exam ner in the instant case is MO FIED to provide that all
seaman' s docunent issued to Appell ant are suspended for two nonths
on nine nonths' probation, effective upon the date of service of
this decision. The order of the Exam ner entered at New York, N.Y.
on 17 April 1970, as MODI FI ED herein, is AFFI RVED,

C. R  BENDER
Admral, United States guard
Commandant

Si gned at Washington, D.C., this 13th day of January 1972
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